CONTRACT FOR PERSONAL SERVICES 


This Contract for Personal Services (Contract), dated ________________, 2009, is between School District No. ? , ? County, Oregon/Washington – Also Known As ? School District ? (District) and Carruth Compliance Consulting, Inc., an Oregon corporation (Consultant).
District Federal EIN #__________________    
RECITALS

1. District is in need of personal services to administer the Section 403(b) Plan District offers to its employees.

2. Consultant represents that Consultant has sufficient experience and expertise to perform the services under this Contract.

3. District and Consultant wish to enter into a Contract for Consultant to provide these services.

GENERAL TERMS AND CONDITIONS

4. Services to be Provided
Consultant shall provide the services described in Exhibit A, Special Terms and Conditions, attached hereto and incorporated herein.  Consultant’s services shall be performed with the same degree of care, skill, diligence, competency, and knowledge that is ordinarily exhibited and possessed by others in good standing in the same or similar field and community as Consultant.

In performing the services, Consultant shall be an independent Contractor and not an employee of District.  District shall have the right to verify that Consultant’s performance meets the requirements of this Contract but shall not have the right to control the manner of Consultant’s or Consultant’s subconsultants’ performance.

No provision of this Contract shall be construed to create a partnership, joint venture, employer-employee, landlord-tenant or principal-agent relationship.

5. Cost of Services
District shall pay Consultant for Consultant’s services as specified in Exhibit B attached hereto and incorporated herein.  

Interest shall not begin to accrue on Consultant’s invoices until after the due date for payment set forth herein.

In the event of a dispute concerning the amount due under any invoice, District may withhold the disputed amount without incurring interest or other charges pending the outcome of the dispute.

6. Interference with Performance
If at any time Consultant believes that District is in any way hindering, delaying or interfering with Consultant’s performance, Consultant shall promptly inform District in writing and shall describe in detail the way in which Consultant believes that such hindrance, delay or interference is occurring.  The terms of this paragraph shall not apply to District’s suspension of the work pursuant to Paragraph 7 herein.

7. Changes in Work
Subject to the requirements of this section, District shall have the right to request work outside the scope of this Contract and to cancel a portion of the work at any time.  District shall pay Consultant an amount to be agreed upon by the parties for all additional work.  District shall pay Consultant a reduced amount to be agreed upon by the parties in the event District cancels work.  District shall not be liable for profits lost due to cancelled work.

Consultant shall perform no work outside the scope of this Contract until the parties have signed an amendment that describes the work and contains the terms of payment.  Consultant shall not be entitled to payment for work outside the scope of this Contract unless the parties signed such an amendment before Consultant performed the work.  All work performed in the absence of such an amendment shall be considered within the scope of the Contract.

8. Time of Performance
Time is of the essence in the performance of this Contract.  Consultant shall complete all work in accordance with the schedule contained in the Special Terms and Conditions.

9. Excusable Delays
Neither District nor Consultant shall be responsible for or liable for damages resulting from delays due to causes beyond their reasonable control, including, but not limited to, acts of God, acts or omissions of governmental authorities, interruptions or malfunctions of communications facilities, strikes, lockouts, acts of the public enemy, wars, blockades or civil disturbances.  In the event of such a delay, the completion date for Consultant’s services shall be extended for a period equal to the length of the delay.  Consultant shall notify District in writing not more than ten days after the occurrence of any event that Consultant believes will result in such a delay. 

10. Suspension of Work
District may suspend the work at any time by delivering written notice to Consultant.  In the event District suspends the work for reasons that are not the fault of Consultant, Consultant shall be allowed an increase in the amount payable to Consultant that is equal to the increase in Consultant’s expenses resulting from the suspension.  Such expenses must be reasonable, customary and actually incurred.  District shall not be liable for profits lost due to suspension of work.

11. Disclaimer and Limitations

Except as specified herein, Consultant makes no warranties and shall have no obligations to District or any plan participant to perform any services which in its reasonable judgment would cause Consultant to be treated as a fiduciary of the 403(b) Plan.  Consultant shall not be responsible for the accuracy or completeness of any information furnished to it by the District or any Plan participant, nor shall Consultant be responsible for inaccuracies or omissions which are the result of inaccurate or incomplete information furnished to it by the District or any Plan participant.  If information furnished by the District or Plan participant appears to be inaccurate or incomplete on its face, then Consultant shall within a reasonable time notify the District or the participant of the suspected inaccuracy or omission.  Except as expressly agreed with respect to the operational compliance as set forth in Exhibit A, Consultant undertakes no obligations with respect to the compliance of any plan with applicable laws or regulations and shall not be obliged to procure the approval of any plan by the IRS or to provide the District with notification of amendments required to maintain the plan’s status.


Consultant shall not provide legal advice and District shall at all times be responsible to provide legal evaluation and review its Plan and all activities related thereto.  If District requests, Consultant will assist District in locating a qualified benefits attorney to render the requested advice. 

12. Records Generated by Consultant.  In the Course of its performance of the services shall be open and available for inspection by the District or its designee during regular hours at the office where such records are maintained provided that District has given Consultant reasonable, advance notice of its intention to inspect such records.
13. Confidentiality.  Consultant agrees to maintain the confidentiality and/or privacy of all information about participants and employees provided by the District and to provide the District with documentation of Consultant’s relevant privacy practices upon request.  All information relating to providing services hereunder shall only be communicated to Consultant representatives, District, or its designated representative.  Consultant shall not be responsible if confidential data is captured by nonauthorized personnel via the internet.
14. Intellectual Property

District understands that Consultant's proprietary and copyrighted data remains the property of Consultant and no copyright or work for hire rights or right, title or interest will transfer to District.

15. Publications

Consultant may not disclose, publish or otherwise distribute any information, materials, documentation, reports or work product (collectively, Work Product) that Consultant may acquire, develop or produce in performing services pursuant to this Contract or any amendment thereto, or that Consultant may receive from District, directly or indirectly, without first obtaining District’s prior written consent, which consent may be withheld in District’s sole discretion.  If Consultant requests permission to disclose, publish, present or otherwise distribute any Work Product, Consultant must provide District with the entire publication, presentation or distribution, including summaries, editorial comments or other explanatory information and materials that will accompany the Work Product.

16. Indemnification

To the fullest extent permitted by law, each party shall indemnify, hold harmless, reimburse and defend the other and its officers, directors, partners, members, employees, agents, consultants, subconsultants, and the successors in interest of the foregoing, from, for and against suits, actions, claims, damages, penalties, liabilities, losses and expenses (including but not limited to all fees and related costs, disbursements and expenses of attorneys and expert witness’ fees) arising out of or resulting from that party’s performance of the Contract, but only to the extent caused by a breach of this Contract by the party or the negligent acts, errors or omissions of a party, its subconsultant, subcontractor, or any individual or entity directly or indirectly employed by any of them to perform any of the work described in the Contract or anyone for whose acts any of them may be liable.  Specifically, District shall indemnify and hold Consultant harmless from any claim, demand, loss or damage based on erroneous information provided by District or 403(b) plan participants.  Consultant’s total liability to the District or its employees to the extent of insurance coverage is set forth in Section 14 below or the amount of fees paid to Consultant hereunder, whichever is less.

17. Insurance
Neither Consultant nor any subconsultant shall commence work under this Contract until Consultant has obtained all the insurance required herein and submitted a certificate of insurance to District.  Consultant shall maintain the insurance for the duration of this Contract.  The following minimum insurance is required:

i.
Workers compensation in the amount required by Oregon law, and employer’s liability insurance in the amount of $500,000.

ii.
Business automobile liability insurance in the amount of $500,000 per occurrence.

iii. Commercial general liability in the amount of $500,000 combined single limit per occurrence and a $1,000,000 Annual Aggregate limit.  If Consultant’s primary Commercial General Liability and Automobile coverages do not meet the minimum limits required above, Consultant shall maintain during the life of this Contract, Excess or Umbrella Liability over the primary policies sufficient to meet the total aggregate limits required by this Contract.

iv. Errors and Omission Insurance in the amount of $1,000,000.

18. Termination

District or Consultant may terminate this Contract without cause at any time upon the delivery of 30-day written notice .  In the event of such termination, District shall pay Consultant for all work performed in accordance with the requirements of this Contract prior to the date of termination.  District shall not be liable for lost profits on uncompleted work or damages as a result of District’s termination.

The termination of this Contract shall not relieve or release Consultant from any liability to District for damages sustained by District by virtue of any breach of this Contract by Consultant or Consultant’s negligence or other conduct, and District may withhold all or any part of any payment due to Consultant upon such termination as a set-off against the amount of any such damages until such time as the exact amount of damages due District from Consultant is determined.

In the event of the termination of this Contract for any reason allowed herein or allowed by law, Consultant shall promptly deliver all work in progress to District.  District shall not be obligated to pay Consultant’s final invoice until District has received the work in progress.

19. Arbitration
All disputes arising out of or relating to the project or this Contract shall be subject to arbitration in accordance with the American Arbitration Association rules then in effect.  Written notice of demand for arbitration shall be filed with the American Arbitration Association within a reasonable time after the dispute has arisen, but in no event shall be made after the date when institution of legal or equitable proceedings based on such claim would be barred by the applicable Contractual provision or statute of limitations.  The award rendered by the arbitrators shall be final, and judgment may be entered upon it in accordance with applicable law in any court having jurisdiction thereof.

In any arbitration proceedings brought under this section or any legal proceedings arising out of or relating to this Contract, the prevailing party shall be entitled to reasonable attorney fees, together with all reasonable investigation, expert and other costs incurred, in addition to any other relief to which any party may otherwise be entitled.

Consultant’s Contract to arbitrate is not a waiver of its lien rights or bond claim rights otherwise provided by law, which rights are fully reserved.

20. Change Orders, Amendments, Waivers

This Contract, all change orders, modifications, amendments and any waiver of any portion of the Contract shall not be effective unless in writing and approved by District’s Superintendent or its designee and, when required by applicable District rules, District’s Board of Directors.

21. Compliance With Statutory Requirements
Consultant shall comply with all applicable obligations as required by Exhibit C attached hereto and incorporated herein.

22. Third Party Beneficiaries

No provision of this Contract shall in any way inure to the benefit of any third person so as to constitute any such person a third party beneficiary of this Contract or of any one or more of the terms of this Contract, or otherwise give rise to any cause of action in any person not a party to this Contract.

23. No Contingent Fees

Consultant warrants that Consultant has not employed or retained any company or person, other than a bona fide employee working solely for Consultant, to solicit or secure this Contract, and that Consultant has not paid or agreed to pay any company or person, other than a bona fide employee working solely for Consultant any fee or consideration of any kind, contingent upon or resulting from the award or making of this Contract.  In the event Consultant breaches the warranty contained in this paragraph, District shall have the right to deduct from the Contract price or otherwise recover the full amount of such fee or consideration.

24. Waiver of OTCA Rights

Consultant hereby waives all indemnity rights Consultant may have under the Oregon Tort Claims Act which arise as a result of an agency or alleged agency relationship between the parties.

25. Conflicts of Interest

Consultant shall remain free of conflicts of interest at all times.  Conflicts of interest shall occur when Consultant’s services include recommending products or services where significant financial interest is held by Consultant in any manufacturer or seller of products or services so recommended.  District shall have the exclusive right to determine what constitutes a significant financial interest.

26. Assignment

Consultant shall not assign Consultant’s rights or duties pursuant to this Contract without first obtaining District’s written consent.

27. Project Management
Each party shall assign a project manager to this Contract.  The project managers shall be authorized to act on behalf of their respective employers concerning all matters related to this Contract, except, however that Contract amendments shall not be effective unless approved pursuant to Paragraph 17 herein.

28. Interpretation of Contract
This Contract shall not be construed for or against any party by reason of the authorship or alleged authorship of any provision.  The paragraph headings contained in this Contract are for ease of reference only and shall not be used in construing or interpreting this Contract.

29. Severability/Survival

If any of the provisions contained in this Contract are held illegal, invalid or unenforceable, the enforceability of the remaining provisions shall not be impaired.  All provisions concerning the limitation of liability, indemnity and conflicts of interest shall survive the termination of this Contract for any cause.

30. Choice of Law/Venue

This Contract and all rights, obligations and disputes arising out of the Contract shall be governed by laws of the State in which the District is located.  
31. Integration

This document constitutes the entire Contract between the parties on the subject matter hereof and supersedes all prior or contemporaneous written or oral understandings, representations or communications of every kind on the subject.  No course of dealing between the parties and no usage of trade shall be relevant to supplement any term used in this Contract.  

Acceptance or acquiescence in a course of performance rendered under this Contract shall not be relevant to determine the meaning of this Contract and no waiver by a party of any right under this Contract shall prejudice the waiving party’s exercise of the right in the future.

Carruth Compliance Consulting, Inc.


District
By:






By:






Dr. Harvey Carruth
Authorized Representative
Title:
President



           Title:
____
   _
____________

Exhibit A - Scope of Services
This Contract is an “Operations and Administration Contract.” Consultant will not provide investment advice, nor perform due diligence on vendor selection of products, nor perform due diligence on the expenses of those products. Consultant will not give opinions on tax and compliance issues or apply law to specific facts. Consultant is not a law firm, so all draft documents and forms provided to District by Consultant should be reviewed by District’s legal counsel. All documents and letters District provides that give limited power-of-attorney to Consultant to enter into legal Contracts on behalf of District should be reviewed by District legal counsel.

Consultant agrees to provide the following services to District under this Contract:

1. Assist District personnel in establishing secure methods for the exchange of payroll, human resources, and remittance data necessary for monitoring compliance of contributions.

2. Provide and maintain a 403(b) Plan Document system that provides complete audit trails of all iterations leading up to Board adopted versions. Draft Plan Documents should be reviewed and approved by District’s legal counsel.

3. Beginning in calendar year 2009, use District provided monthly payroll and human resources data to monitor contributions for compliance during all years for which a Contract for plan administration services between District and Consultant remains in effect.

a. Isolate those contributors for whom compliance of projected contributions are in doubt based on available data and assist District staff in collecting additional historical data using the efficient and cost-effective CCC proprietary “Critical Pathway” methodology.

b. After sufficient historical data have been obtained, advise District staff with respect to reducing and/or suspending contributions for those contributors projected to exceed applicable limits.

c. Isolate any contributors for whom contributions have already exceeded applicable limits and work with the District to correct those excess contributions in a timely fashion

4. Provide draft eligibility and allowable contribution announcements for distribution to employees at least annually, beginning in 2009. 

5. Provide calculations of Maximum Allowable Contributions (MAC) for employees who request them, subject to availability of District data.

6. Provide draft “Salary Reduction Contracts,” “Hold Harmless Contracts,” and “Information Sharing Contracts” that indicate District’s responsibility for compliance of its Plan. All such documents should be reviewed and approved by District’s legal counsel.

7. Review and monitor all District practices associated with District plans, with special attention to the following:

a. Any relationships between health insurance premiums and Plan contributions.

b. Any relationships between cafeteria plans and Plan contributions.

c. District discretionary or matching Plan contributions on behalf of any employees.

d. Policies regarding eligibility for participation in District Plans.

8. Provide and maintain a dedicated District section of CCC website, which provides information about District’s Plans to District employees and to vendors associated with District’s Plans.

9. Use a method approved by the District for obtaining sensitive payroll, human resources, remittance and other data required for successful performance of Consultant duties, with compliance monitoring to commence in calendar year 2009, subject to availability of District data.

10. Maintain privacy of sensitive data once it is received by CCC.  Consultant will undertake commercially reasonable steps to protect the privacy of sensitive data.

11. District shall hold consultant harmless if sensitive data is captured while in transit via the internet.  

12. Assume responsibility for administering exchanges within, transfers into, and rollover contributions into the Plan retroactively to September 25, 2007.

13. Assume responsibility for administering other Plan transactions beginning ????????? (loans, hardship distributions, QDROs, minimum required distributions, etc.).

The work described above is to be performed during the period commencing on ?????? and ending on June 30, 2010, using the fee arrangement described in Exhibit B. 

Exhibit B - Fees for Services

Fees

The basic plan administration services are to be provided from ???????? , 2009 through June 30, 2010 on a basis of  $??? per month, or $??? for the entire Contract period (the “Annual Fee”). Payment of fees may be made using any of the following methods, at District’s preference. Please check the preferred option:

____
Monthly, end of month, invoice required, payment by check – Monthly fee plus 1% processing fee.

____
Monthly, end of month, no invoice required, direct deposit to Consultant bank account – Monthly fee.

____
Monthly, beginning of month, no invoice required, direct deposit to Consultant bank account – Monthly fee reduced by 1%.

____
Payment of entire Annual Fee in a lump sum, no invoice required, direct deposit to Consultant bank account – Annual Fee reduced by 3%. 

____
Payment of entire Annual Fee in a lump sum, invoice required, payment by check – Annual Fee reduced by 3%. 

CCC Routing Number:323070380
CCC Bank Account No: 002107814849

Subconsultant 


At the request of the District, Consultant will seek qualified legal counsel or approved subconsultants to obtain opinions and advice.  Where possible consultant will suggest cost sharing arrangements among multiple districts, subject to conflict of interest, confidentiality and other client considerations.  District will pay for such subconsulting services as agreed in writing.

Consultant Contact Information
J. Harvey Carruth, Ph.D. (Mathematics)

Phone: 503-968-8961
Carruth Compliance Consulting, Inc.

Toll-Free: 1-877-222-3090
10555 SW Lady Marion Drive


Fax: 503-968-7802
Tigard, OR   97224



E-mail: harvey@ncompliance.com







Web: www.ncompliance.com

Exhibit C – Compliance with Laws and Regulations Governing Public Contracts
1. Generally
Consultant shall keep itself fully informed of and shall fully comply with all federal, state, regional, and local laws, rules, regulations, ordinances, and orders pertaining in any manner to this Contract and the rules, regulations and orders of any agency or authority having jurisdiction over the work under this Contract or persons employed or engaged therein. Consultant shall pay all taxes, including federal, state, regional, county, and city taxes, and taxes of any other governmental entity, applicable to the services performed or materials provided under this Contract. All permits, licenses, and fees necessary for prosecution and completion of the Work shall be secured and paid for by Consultant, unless otherwise specified by District.

The following paragraphs include, without limitation, the standard Contract clauses that are required in every public Contract in accordance with the Oregon Revised Statutes. As such these paragraphs are applicable, to the extent they apply, to this Contract. The term Contractor shall refer to Consultant as used in this Exhibit C. This Contract shall include by reference any other standard Contract clauses required by federal, state, and local laws, ordinances, and regulations.
2. Prompt Payment

Contractor shall promptly pay as due all of its obligations arising out of or in connection with the Work, including, but not limited to, payments (1) to all persons supplying to Contractor labor, equipment, services, or materials for the performance of the Work; (2) of all contributions or amounts due the Industrial Accident Fund from Contractor or any subContractor incurred in the performance of the Work; and (3) to the Department of Revenue of all sums withheld from employees under ORS 316.167.
3. Hours of Labor

Contractor shall pay employees at least time and a half pay for all overtime in excess of 40 hours in any one week, except for individuals who are excluded under ORS 653.010 to 653.261 or under 29 U.S.C. 201 to 209 from receiving overtime.
4. Workers’ Compensation

All employers, including Contractor, that employ workers who work under this Contract in the state of Oregon shall comply with ORS 656.017 and provide the required Workers’ Compensation coverage, unless such employers are exempt under ORS 656.126. Contractor shall ensure that each of its subcontractors complies with these requirements. 
5. Prompt Payment for Medical Services

Contractor shall promptly make payment, as due, to any person, co-partnership, association, or corporation furnishing medical, surgical, or hospital care services or other needed care and attention, incident to sickness or injury, to the employees of Contractor, of all sums that Contractor agrees to pay for the services and all moneys and sums that Contractor collected or deducted from the wages of employees under any law, Contract, or Contract for the purpose of providing for the services. 
6. Compliance with Laws/Tax Laws

Contractor shall comply with all applicable federal, state, and local laws, statutes, codes, regulations, rules, orders, and rulings including, without limitation, those governing labor, materials, equipment, construction procedures, safety, health, sanitation, and the environment. Contractor agrees to indemnify, hold harmless, reimburse, and defend District from and against any penalties or liabilities arising out of violations of such obligations by Contractor or its subcontractors or suppliers at any tier. Contractor must also comply with all Oregon Tax Laws. 
7. Recycled Materials

Contractor, in performance of the work under this Contract, shall use recycled paper as defined in ORS 279A.010(ee), recycled PETE products as defined in ORS 279A.010(1)(ff), and other recycled plastic resin products to the maximum extent economically feasible. 
8. Liens

Contractor shall not permit any lien or claim to be filed or prosecuted against the state or a county, school district, municipality, municipal corporation, or subdivision thereof on account of any labor or materials furnished. 
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